
Council Minutes 12 December 2017 

Council Meeting 
Minutes 

12 December 2017 at 7.00 pm 
Council Chamber 

401 Greenhill Road, Tusmore 

Members Present: Mayor David Parkin 
Councillors Bills, Lemon, Wilkins, Osterstock, Cornish, Davey, 
Piggott, Davis 

Staff Present: Paul Deb, Chief Executive Officer 
Martin Cooper, General Manager, Corporate and Development 
Barry Cant, General Manager, Urban and Community 

The Mayor read the opening prayer. 

The Mayor acknowledged those who gave their life for this Country and also 
acknowledged the Traditional Owners. 

The Mayor advised of the relevant legislation and offences that address behaviour 
that disrupts a Council Meeting and informed all present that offences apply to both 
members of the gallery and Elected Members 

Evacuation Procedure 

The Mayor read the evacuation procedure. 

Recording of Council Meetings 

The Mayor advised that the Council Meeting is recorded. 

Apologies 

Councillors Ford and Lord. 

Leave of Absence 

Councillor Monceaux (20/11/17 – 20/1/18) 
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Confirmation of Minutes 

Recommendation 

C11529 

That the Minutes of the meeting of Council held on 28 November 2017 be taken as read 
and confirmed. 

Moved Councillor Davis, Seconded Councillor Osterstock CARRIED 

Mayor’s Report 

Recommendation 

C11530 That the Mayor’s report be received. 

Moved Councillor Piggott, Seconded Councillor Davey CARRIED 

Reports of Members, Delegates and Working Parties 

Councillor Wilkins briefly attended the Carols by Candlelight event in Hazelwood Park on 3 
December 2017; attended the Oppose Glenrose Group Christmas function on 4 December 
2017; attended the City of Burnside Council Assessment Panel meeting on 5 December 
2017; attended the Australiana Fund Book launch by His Excellency the Governor at 
Government House on 6 December 2017; attended the Junior Primary School concert at 
Burnside Primary School on 8 December 2017 and attended the Bath Lane Eastwood 
residents’ Christmas Party on 9 December 2017.  

Councillor Davey attended the Christmas Morning Tea for Burnside Home Support 
recipients on 1 December 2017; attended the Carols by Candlelight event at Hazelwood 
Park on 3 December 2017; and attended the City of Burnside Volunteers Dinner on 5 
December 2017. 

Councillor Lemon attended the Oppose Glenrose Group Christmas function on 4 December 
2017.  

Councillor Bills attended the City of Burnside Volunteers Dinner on 5 December 2017. 

Councillor Cornish attended the City of Burnside Volunteers Dinner and observed the City 
of Burnside Council Assessment Panel meeting on 5 December 2017. 

Deputations 

Nil 

Petitions 

Nil 
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Questions on Notice  

10.1 Use of Private Email Accounts 

Councillor Osterstock asked the following questions on notice: 

1. Based on professional legal advice, what are the potential legal implications for
Elected Members who choose to use their private email account/s when
conducting Council business?

Clause 8 of the Council’s Records Management Policy (“the Policy”) applies to
Elected Members and states that personal record keeping systems for the
capturing of official records are prohibited. Records must be readily accessible
to meet business and accountability requirements. “Records” are defined to
include emails.

Under the Policy, Elected Members must ensure that official records in any
format, including emails which they create, send or receive, are captured into
the Council’s records management system in the format they were created or
received. “Official Records” are defined to be a record made or received by the
Council (including Elected Members) in the conduct of its business.

Failure to comply with a Council Policy is a breach of clause 2.6 of the Code of
Conduct for Council Members (“the Code”).

The State Records Act 1997 also requires that to ensure official records
(including emails) of Elected Members are preserved for future reference, they
must be maintained in the Council’s records management system. It is the view
of the Ombudsman that a failure to store official records in the Council’s records
management system, and having them maintained individually by Elected
Members, is likely to lead to a breach of the State Records Act 1997, and any
destruction of an email by an Elected Member would be in breach of section 23
of that Act.

In a 2014 Ombudsman Report pertaining to the City of Playford, the
Ombudsman found that in permitting an Elected Member to use a private email
address, the Council acted in a manner that was wrong within the meaning of
section 25(1)(g) of the Ombudsman Act 1972.

The Council is also required at all times to be confident it can fulfil its obligations
under the Independent Commissioner Against Corruption Act 2012 (“the ICAC
Act”) in providing for proper maintenance of records. Failure of an Elected
Member to use the corporate email account they have been provided may
prevent the Council from being able to comply with these requirements and
thereby expose the Council (as well as the Elected Member) to an allegation of
corruption, maladministration or misconduct under the ICAC Act.

Whilst an allegation against an Elected Member may be made irrespective of its
substance, the ICAC has indicated that he considers that the use of private
email accounts to transact official business “might amount to corruption” under
the ICAC Act.

Accordingly, if the ICAC had cause to investigate this practice, it may be that
any allegation pertaining to the use of private email accounts results in a finding
of corruption being made against an Elected Member and thus, a potential
prosecution being brought.

3



Council Minutes 12 December 2017 

2. What are the range, including an outline of, the potential offences, penalties and
civil proceedings that an Elected Member could potentially be susceptible to
and/or face should they continue to consistently and deliberately use a private
email account/s for undertaking Council business and or duties?

Should an Elected Member consistently and deliberately use a private email
account to conduct Council business, this would prima facie be a breach of Part
2 of the Code on the basis that the Member is not complying with their
responsibilities as a Council member under clause 2.6 of the Code. A finding of
a breach of Part 2 of the Code must be the subject of a report to a public
meeting of the Council. Repeated or sustained breaches of Part 2 of the Code
by the same Elected Member may be referred to the relevant authority as a
breach of Part 3 of the Code. A relevant authority for the purposes of Part 3 of
the Code includes the Council, the Ombudsman, or the Office for Public
Integrity.

The Local Government Act 1999 (“the LG Act”) also provides for a disciplinary
process as against Elected Members for breaches of the Code in certain
circumstances, under section 264, which involves the matter being referred to
the District Court of South Australia for hearing and determination. If satisfied on
the hearing of a complaint that the grounds for the complaint are made out, and
there is proper cause for taking action, the Judge may order one or more of the
following:

a) reprimand (including by means of a public statement);
b) require the member to attend a specified course of training or instruction,

to issue an apology in a particular form or to take other steps;
ba) require the member to reimburse the council a specified amount;

c) impose a fine not exceeding $5 000;
d) suspend the member from any office under the Local Government Act

1999 for a period not exceeding two (2) months;
e) disqualify the member from any office under the Local Government Act

1999; and/or
f) disqualify the member from becoming a member of a council, a council

committee or a subsidiary of a council for a period not exceeding five (5)
years.

Pursuant to section 36 of the ICAC Act, on completing an investigation (or at 
any time during an investigation), whether relating to a potential issue of 
corruption in public administration or of misconduct or maladministration in 
public administration, the ICAC may refer a matter to the relevant law 
enforcement agency for further investigation and potential prosecution; or refer 
a matter to a public authority for further investigation and potential disciplinary 
action against a public officer. Importantly, as noted earlier, the ICAC has 
already indicated that such practices (that is, the use of private email to transact 
official business) “might amount to corruption” under the ICAC Act” which could 
be the subject of investigation and criminal prosecution. 

3. What are the range, including an outline of, the potential offences, penalties and
civil proceedings that an Elected Member could potentially be susceptible to
and/or face should they continue to consistently and deliberately use a private
email account/s for undertaking Council business and or duties?

The Ombudsman found that in addition to the obligations under the State
Records Act 1997, Councils also have a statutory obligation to maintain and
provide access to council records for purposes such as applications under the
Freedom of Information Act 1991 and for legal processes such as discovery and
subpoenas. Other persons or bodies such as a Royal Commission, the ICAC,
the Courts or auditors may also require access to council records.
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Once an email has been forwarded from an Elected Member’s private email 
address (or received directly into a private account), the Council has no access 
to the email. While the Council’s records management system would capture 
the Elected Members emails if they were corresponding with Council staff (i.e. it 
would be ‘incoming’ mail to the Council), it would not capture any other 
correspondence between Elected Members and community members. 
 
The use of private emails make it difficult, if not impossible, for the Council to 
ensure that its official records are preserved for future reference if they are not 
captured by, and subsequently maintained in, the Council’s record management 
system. It is also one of the functions of the CEO under section 99 of the LG Act 
to ensure that records are properly kept and maintained. The failure of an 
Elected Member to utilise the corporate email account would make it impossible 
for the Council to meet is statutory obligations to maintain and provide access to 
Council records. 
 
Importantly, pursuant to section 15 of the State Records Act 1997, the Manager 
of State Records may conduct a survey of the Council’s official records and 
records management. Should the Manager determine that the Council’s record 
keeping is inadequate on the basis that Elected Member emails are not 
captured and maintained in the Council’s records management system, the 
Manager is required to report the Council to the Attorney-General, being the 
Minister responsible for the administration of that Act. 
 
Further, as all correspondence sent and received by an Elected Member, acting 
in that capacity, is an official record of the Council. Under section 17 of the 
State Records Act 1997 it is an offence to intentionally damage, alter, dispose 
or remove an official record. The maximum penalty for this offence is a $10,000 
fine or two (2) years imprisonment. 

 
4. Section 8 of the Local Government Act, 1999 [Principles to be observed by a 

Council] prescribes that a Council must act to uphold and promote observance 
to a variety of principles in the performance of its roles and functions. Section 
59 of the Local Government Act, 1999 [Roles of Members of Councils] 
prescribes the roles and functions of an Elected Member of a Council. In terms 
of Elected Members choosing to use their private email account/s when 
conducting Council business, and should a Council adopt a policy position that 
indirectly enables this to occur by determining that Elected Members should not 
undertake such activity as opposed to must not, is such a policy position 
consistent and in observance with the principles as detailed in Section 8 of the 
Local Government Act, 1999 and the requirements placed on Elected Members 
by virtue of Section 59 of the Local Government Act, 1999? If not, why not?  

 
The Objects of the LG Act include to provide a legislative framework for an 
effective, efficient and accountable system of local government in South 
Australia; and to ensure the accountability of councils to the community. 

 
Section 8 of the LG Act sets out the principles to be observed by a council, 
which include to provide open, responsive and accountable government; and 
achieve and maintain standards of good public administration; 
 
Section 59(1) of the LG Act sets out the roles of Elected Members, and 
specifically provides that as a member of the governing body of the council, the 
member will ensure, as far as is practicable, that the principles set out in section 
8 are observed. 
 
That is, central to the role of an Elected Member is the principle that requires 
councils provide open, responsive, transparent and accountable government. 
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As a member of the governing body of the Council, Elected Members must work 
within this framework, whilst representing the interests of residents and 
ratepayers. 
 
These principles are also provided for under the Code, and in particular, Part 1 
which sets out a set of “Higher Principles” which include (amongst other things) 
that: 

 
• Council members will work together constructively as a Council and will 

uphold the values of honesty, integrity, accountability and transparency, 
and in turn, will foster community confidence and trust in Local 
Government. 

• As representatives of open, responsive and accountable government, 
Council members are committed to considering all relevant information 
and opinions, giving each due weight, in line with the council’s community 
consultation obligations. 

• Council members will make every endeavour to ensure that they have 
current knowledge of both statutory requirements and best practice 
relevant to their position. 
 

Part 2 of the Code, the Behavioural Code, provides that in line with the 
principles set out at Part 1, certain behaviours are considered essential to 
upholding the principles of good governance in councils. These include: 

 
2.2 “Act in a way that generates community trust and confidence in the Council.” 
2.6 “Comply with all Council policies, codes and resolutions.” 
 
These legislative requirements exist to ensure transparency and accountability 
in public decision making. The use of a private email address by an Elected 
Member has a fundamental impact on the Council’s ability to ensure that it can 
provide a transparent and accountable form of government (as required by the 
Act) and for an Elected Member to be a representative of an open, responsive 
and accountable government (as require by the Code). 

 
 

10.2 Confidential Information, Workplace, Health and Safety, Conflict of Interest 
 

Councillor Osterstock asked the following questions on notice: 
 

1. What are the obligations (legal or otherwise) on Elected Members when it 
comes to managing confidential Council information and what are the legal 
consequences for Elected Members who choose to disclose confidential 
Council information to external third parties? 

 
There are a number of express obligations and legal consequences should 
Elected Members choose to disclose confidential Council information to external 
third parties: 
 
Release of Information Subject To Confidential Orders 
 
Section 62(4a) of the Local Government Act 1999 (Act) provides: 
 
“A member or former member of a council must not disclose information or a 
document in relation to which there is an order of a council or council committee 
in effect under section 90 requiring the information or document to be treated 
confidentially. 
 
Maximum penalty: $10 000 or 2 years imprisonment.” 
Section 62(4b) provides: 
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“Nothing in subsection (4a) prohibits the disclosure of information or a 
document that is required or authorised by law.” 
 
The consequences are set out in sections 62(5) – (6): 
 
Council Member Code of Conduct 
 
Part 3 of the Council Member Code of Conduct (Code) outlines the duties of 
Elected Members in the Part 3 - Misconduct provisions. Clause 3.3 provides 
that Elected Members must: 
 
“Not release or divulge information that the Council has ordered be kept 
confidential or that the Council member should reasonably know is information 
that is confidential, including information that is considered by Council in 
confidence” 
 
Part 3 of the Code also provides: 
 
“Failure by a Council member to comply with this Part constitutes misconduct. 
The provisions within this Part may refer to statutory matters under the Local 
Government Act 1999. Any breach of these provisions will be investigated 
under that legislation. Any person may report an alleged breach of this Part to 
the Council, the Ombudsman, the Electoral Commissioner (for alleged breaches 
of Code 3.8) or the Office for Public Integrity. Alleged breaches of this Part 
made to a Council or to the Office for Public Integrity may be referred to the 
Ombudsman for investigation under Section 263 of the Local Government Act 
1999, by the Council’s Chief Executive Officer or by the Independent 
Commissioner Against Corruption, where he or she so determines. 
 
A report from the Ombudsman that finds a Council member has breached this 
Part (Misconduct) of the Code of Conduct must be provided to a public meeting 
of the Council. The Council must pass resolutions that give effect to any 
recommendations received from the Ombudsman, within two ordinary meetings 
of the Council following the receipt of these recommendations. 
 
An investigation under Part 3 of this Code does not preclude an investigation 
being launched as a potential breach of the criminal matters listed in the 
Appendix to this document.” 
 
There are also other related consequences that may arise should Elected 
Members choose to disclose confidential Council information to third parties: 
 
Improper Use of Information 
 
It is open for the unauthorised disclosure of confidential Council information to 
third parties to amount to an offence under Section 62(3) of the Act.  An Elected 
Member must not, whether within or outside the State, make improper use of 
information acquired by virtue of their position as a member of the Council to 
gain, directly or indirectly, an advantage for themselves or for another person or 
to cause detriment to the Council.  The maximum penalty for such offence is 
$10 000 or imprisonment for two years. 
 
Improper Use of Position 
 
It is open for the unauthorised disclosure of confidential Council information to 
third parties to amount to an offence under Section 62(4) of the Act.  A member 
of a Council must not, whether within or outside the State, make improper use 
of their position as a member of the Council to gain, directly or indirectly, an 
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advantage for themselves or for another person or to cause detriment to the 
Council.  The maximum penalty for such an offence is $10 000 or imprisonment 
for two years. 
 
Corruption and Abuse of Public Office 
 
Acting in their capacity as a public officer, an Elected Member shall not engage 
in conduct, whether within or outside the State, that constitutes corruption in 
public administration as defined by Section 5 of the Independent Commissioner 
Against Corruption Act 2012, including an offence against Part 7 Division 4 
(Offences relating to public officers) of the Criminal Law Consolidation Act 1935 
(CLCA) such as an abuse of public office under section 251 of the CLCA.  This 
will occur when a public officer uses information that the public officer has 
gained by virtue of that public office with the intention of securing a benefit for 
themselves or another person or to cause injury or detriment to another person. 
The maximum penalty for a basic offence is 7 years imprisonment and 10 years 
imprisonment for an aggravated offence. 
 
There may also be additional civil consequences relating to legal actions 
brought by third parties suffering damage and/or loss resulting from the actions 
of an Elected Member in disclosing confidential Council information. 

 
2. Workplace bullying and harassment is a risk to health and safety. It can occur 

wherever people work together in all types of workplaces. It is best dealt with by 
taking steps to prevent it from occurring and responding quickly if it does occur. 
The longer the bullying behaviour continues, the more difficult it is to address 
and the harder it becomes to repair working relationships (Source: Safe Work 
SA). 

 
2.1  What are the Chief Executive Officers responsibilities and obligations 

(legal or otherwise) to protect employees work, health and safety? 
 

The Chief Executive Officer, along with the General Manager, Corporate 
Services and General Manager, Urban Services, would all be considered 
“officers” under the Work Health and Safety Act 2012 (WHS Act). Section 
27 of the WHS Act establishes a duty for officers. Essentially, an officer of 
the person conducting the business or undertaking (PCBU), which in this 
case is the Council, must exercise due diligence to ensure that the PCBU 
complies with that duty or obligation.  Section 27(5) sets out the 
reasonable steps required of an officer in order for them to demonstrate 
due diligence, these include: 

 
a) to acquire and keep up to date knowledge of work health and safety 

matters; and 
b) to gain an understanding of the nature of the operations of the 

business or undertaking of the person conducting the business or 
undertaking and generally of the hazards and risks associated with 
those operations; and 

c) to ensure that the person conducting the business or undertaking has 
available for use, and uses, appropriate resources and processes to 
eliminate or minimise risks to health and safety from work carried out 
as part of the conduct of the business or undertaking; and 

d) to ensure that the person conducting the business or undertaking has 
appropriate processes for receiving and considering information 
regarding incidents, hazards and risks and responding in a timely way 
to that information; and 

e) to ensure that the person conducting the business or undertaking 
has, and implements, processes for complying with any duty or 
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obligation of the person conducting the business or undertaking 
under the WHS Act; and 

f) to verify the provision and use of the resources and processes 
referred to in paragraphs (c) to (e). 

 
2.2  As a governing body what are the responsibilities and obligations of 

Council (legal or otherwise) to protect employees and Elected Members 
work, health and safety? 

 
The Council as a governing body would be considered to be a person 
conducting a business or undertaking (PCBU) under the WHS 
Act.  Elected Members are specifically excluded from the definition of 
“officer” under the WHS Act.  

 
The advice of the Local Government Association Workers Compensation 
Scheme to Administration is that Elected Members of the Council would 
be considered to be “workers” under the WHS Act.  This means that they 
are subject to the same protections as any other worker under Section 19 
and similarly the same duties as any other worker under Section 28.  

 
The protections for works are outlined in Section 19 of the WHS Act. 

 
Section 28 of the WHS Act outlines the responsibilities of a worker whilst 
in the workplace. 

 
3. What is a material conflict of interest pursuant to Section 73 of the Local 

Government Act, 1999? 
 

Section 73(1) relevantly provides that – 
 
“a member of a council has a material conflict of interest in a matter to be 
discussed at a meeting of the council if any of the following persons would gain 
a benefit, or suffer a loss, (whether directly or indirectly and whether of a 
personal or pecuniary nature) depending on the outcome of the consideration of 
the matter at the meeting:  
 
(a) the member;  
(b) a relative of the member;  
(c) a body corporate of which the member is a director or a member of the 

governing body;  
(d) a proprietary company in which the member is a shareholder;  
(e) a beneficiary under a trust or an object of a discretionary trust of which 

the member is a trustee;  
(f) a partner of the member;  
(g) the employer or an employee of the member;  
(h) a person from whom the member has received or might reasonably be 

expected to receive a fee, commission or other reward for providing 
professional or other services;  

(i) a person of a prescribed class. 
 
Section 73(2) provides that a member will not be taken to have a material 
conflict of interest if the relevant benefit or loss would be enjoyed or suffered in 
common with all or a substantial proportion of ratepayers, electors or residents 
or if the interest is that of a relative of the member (other than their spouse or 
domestic partier) and the member does not know, and could not reasonably be 
expected to know, of the interest. 
 
Section 73(3) provides if the matter directly concerns an agency or 
instrumentality of the crown of which the member is an officer or employee then 
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the member will not have a material conflict of interest unless the matter directly 
concerns that agency or instrumentality. 
 
3.1  Pursuant to Section 74 of the Local Government Act, 1999, how must an 

Elected Member deal with a material Conflict of Interest? 
 

Under section 74(1) of the Act if a member has a material conflict of 
interest in a matter to be discussed at a meeting of the council, the 
member must: 

 
• inform the meeting of the material conflict of interest in the matter; 

and  
• immediately leave the meeting room when the matter is discussed 

(including any area set aside for the public), so they cannot view or 
hear any discussion or voting and stay out of the meeting room 
whilst the matter is being discussed and voted on.   

 
Under section 74(3) of the Act, in certain circumstances a member with a 
material conflict of interest can secure a written approval from the Minister 
for Local Government to remain in the chamber and to possibly take part 
in the meeting.   
 
Further, under section 74(6) of the Act, if the matter before the Council is 
a prescribed form of “ordinary business”, then the member is not required 
to act on the material conflict of interest pursuant to the procedure under 
section 74. An example of a form of “ordinary business” includes the 
consideration of items to be purchased for all members. 

 
4. What is an actual or perceived conflict of interest pursuant to Section 75 of the 

Local Government Act, 1999? 
 

As with the material conflict of interest provision, an actual or perceived conflict 
of interest is also trigged at the time that a matter is to be discussed at a 
meeting of the Council. 
  
A member may not have an “actual” conflict of interest in a matter to be 
discussed at a meeting of the council, but an impartial reasonable person might 
believe that they do in fact have such a conflict.  In those circumstances, the 
member will be said to have a perceived conflict of interest, regardless as to the 
true nature of the situation. 
 
It is not relevant whether the member is of the opinion that they would not 
actually be influenced in their decision, the important question is whether the 
impartial reasonable person could form the opinion that in the given set of 
circumstances, the member could be influenced by the nature of their possible 
or perceived interest. 

 
4.1  Pursuant to Section 75A of the Local Government Act, 1999, how must an 

Elected Member deal with an actual or perceived Conflict of Interest? 
 

If a member has an actual or a perceived conflict of interest, section 75A 
(1) requires that the member deal with the interest in a “transparent and 
accountable way”.  At the very least, the member must inform the meeting 
of their interest in the matter, and, if the member proposes to participate in 
the meeting in relation to the matter, how the member intends to deal with 
the actual or perceived conflict of interest under section 75A (2).  This 
does not necessarily mean that the member must not participate in the 
meeting.  If quorum would be lost if the member excluded themselves 
from the meeting, by virtue of their actual or perceived conflict of interest, 
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the member will not be taken to have contravened the provision by 
participating in the meeting (including voting). 

 
Further, under section 75A(6) of the Act, if the matter before the Council is 
a prescribed form of “ordinary business”, then the member is not required 
to act on the actual or perceived conflict pursuant to the procedure under 
section 75A. An example of a form of “ordinary business” is the 
consideration of items to be purchased for all members. 
As a result, a member will need to be “live” to the fact that even though 
they may not have a material conflict of interest in a matter to be 
discussed, they may still have an actual or perceived conflict in relation to 
that matter and they will need to deal with the interest accordingly.   

 
 
10.3 Independent Commissioner Against Corruption 
 
 Councillor Osterstock asked the following questions on notice: 
 

1. What is the Independent Commissioner Against Corruption Act, 2012 (the ICAC 
Act) concerned with? 

 
The ICAC Act is concerned with the practices of public officers and public 
authorities in South Australian public administration.   
A public officer is defined in schedule 1 of the ICAC Act and includes public 
sector employees, local government employees, local government elected 
members, parliamentarians, judges, police officers, public educators, public 
health workers and contractors.  
Public authorities are also defined in schedule 1 of the Act and include the 
Governor, Councils, Government Agencies, and Chief Executives of 
Administrative Units and Statutory Authorities or employing authorities. 

 
2. In terms of the ICAC Act, what to make a complaint or report about? 

 
There are three broad types of conduct in which the Commissioner is 
interested; corruption, misconduct and maladministration. 
For the conduct to fall within the jurisdiction of ICAC, a potential matter of 
corruption, misconduct or maladministration must have been committed by 
a public officer or public authority, and occurred whilst he or she were 
discharging their duties in public administration. 
 
Public administration refers to the administration and delivery of public services. 
If the conduct in question does not relate to public administration, then it is not 
captured by the ICAC Act and will not be investigated by the Commissioner. 
It will not always be obvious to a person making a complaint or report, whether 
or not the conduct or practice in question should be defined as corruption, 
misconduct or maladministration. This is not important as each matter will 
be assessed on its merits by the Office for Public Integrity (OPI). What is 
important is that the person reporting or making the complaint employs 
judgement to determine whether or not they have grounds for a reasonable 
suspicion that the matter raises a potential issue of corruption, or serious or 
systemic misconduct or maladministration. 
 

3. What are an individual of public authorities reporting rights and obligations? 
 

Members of the Public 
Members of the public who are not public officers or public authorities have no 
legal obligation to report matters to the OPI. However, both the OPI and the 
ICAC were established to provide the community with safeguards and 
confidence, in the institutions which govern our public resources and services. 
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If a member of the public knows of conduct in public administration, which 
potentially raises an issue of corruption, or serious or systemic misconduct or 
maladministration, he or she has a right to make a complaint to the OPI and is 
encouraged to do so. 
 
Members of the public also have a right to make a complaint anonymously. 
 
Public officers, public authorities and inquiry agencies 
A public officer, public authority and inquiry agency must report potential issues 
of corruption, misconduct and maladministration to the OPI. The ICAC Act 
required the Commissioner to specify the parameters of this obligation. 
The Commissioner has limited the reporting obligation to all reasonable 
suspicions of corruption, and serious or systemic misconduct and 
maladministration. 
 
The obligation to report applies to all matters that occurred on or after 1 
September 2013. Public officers and public authorities are able to make reports 
on matters which occurred prior to 1 September 2013, but are not obliged to do 
so. 
 
Public officers and public authorities have an obligation to provide their name 
and contact details when making a report. Under the Directions and Guidelines 
established by the Commissioner, they also have an obligation to make their 
report online. However, in appreciation that this could hinder a person’s ability 
to make a report, there is some flexibility here. 
Reporting obligations for public officers, public authorities and inquiry agencies 
are outlined in the Directions and Guidelines which can be accessed at: 
https://icac.sa.gov.au/sites/default/files/ICAC_Directions_and_Guidelines_for_P
ublic_Officers.pdf 

 
4. In respect to the ICAC Act: 

 
4.1 What is corruption? 

 
The ICAC Act did not create any new offence of corruption. Corruption is 
a generic term, which the ICAC Act uses to describe a suite of offences, 
which are criminal in nature. A full definition of corruption can be found in 
section 5 of the ICAC Act (below). 

 
Corruption in public administration as defined in the ICAC Act includes: 

 
• bribery or corruption of public officers; 
• threats or reprisals against public officers; and 
• certain offences committed by public officers including: 

 abuse of public office; 
 demanding or requiring a benefit on the basis of public office; 
 offences relating to the appointment of public office; 
 an offence or an attempt to commit an offence against 

the Public; Sector (Honesty and Accountability) Act 1995 or 
the Public Corporations Act 1993; 

 an offence or an attempt to commit an office against 
the Lobbyists Act 2015; and 

 any other offence committed by a public officer whilst acting in 
his or her capacity as a public officer. 
  

This very broad definition of corruption captures offences against 
the Road Traffic Act 1961. The Commissioner is of the view that the 
ICAC Act did not intend for him to commit public resources to investigating 
offences of this type, therefore he has excluded road traffic offences from 
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the reporting obligations of public officers outlined in the Directions and 
Guidelines. There is no need to report these offences as they will not be 
investigated. 
 

4.2 What is misconduct? 
 

Misconduct in public administration is conduct by a public officer that 
contravenes a code of conduct, which constitutes a ground for disciplinary 
action, or other misconduct. 
 
This definition of misconduct is wide and without some direction from the 
Commissioner, it would capture conduct from a trivial misdemeanour to a 
major breach. 
 
In the Directions and Guidelines the Commissioner has limited the 
reporting obligation of public officers, public authorities and inquiry 
agencies to conduct that is serious or systemic misconduct. If the conduct 
is not serious or systemic then it need not be reported to the Office for 
Public Integrity (OPI) and may be dealt with by the public authority in 
which the conduct occurred. 
 
There are many codes of conduct and whilst they are all expressed in 
different ways, the spirit is usually that public officers should conduct 
themselves with honesty, integrity and diligence. A full definition of 
misconduct in public administration can be found in section 5 of the ICAC 
Act (below). 

 
4.3 What is maladministration? 

 
Maladministration is about the conduct of public officers and the practices, 
policies and procedures of public authorities that results in an irregular 
and unauthorised use of public money, the substantial mismanagement of 
public resources, or the substantial mismanagement of official functions. It 
includes conduct that might be described as incompetent or negligent, but 
it is not criminal conduct. 

 
Maladministration is about poor governance. 
 
Public officers, public authorities and inquiry agencies have an obligation 
to report any reasonable suspicion of serious or systemic 
maladministration in public administration. 
 
A full definition of maladministration in public administration can be found 
in section 5 of the ICAC Act. 

 
4.4 What is reasonable suspicion? 

 
A reasonable suspicion is the threshold set by the Commissioner's 
Directions and Guidelines for the reporting obligations of public officers, 
public authorities and inquiry agencies. 
 
Those Directions and Guidelines define suspicion as something short of 
knowledge or belief. A person may suspect a set of circumstances or 
state of events without either knowing the circumstances or events that 
have occurred, or without having any belief that they have occurred. A 
person may merely suspect they might have occurred. It is a subjective 
state of mind that the person must hold themselves. 
 

13
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However, the obligation that a public officer has to report conduct to the 
OPI requires a suspicion be reasonable. For a suspicion to be reasonable 
there needs to be a rational basis for the suspicion. Whether or not this is 
the case will depend on the facts upon which the suspicion is based, and 
the plausibility of those facts. 
 

4.5 What is serious or systemic?  
 

The Commissioner has limited the reporting obligations of public officers, 
public authorities and inquiry agencies to those matters of misconduct and 
maladministration which are either serious or systemic. 
Section 4(2) of the ICAC Act provides the following definition of serious or 
systemic. 
 
Misconduct or maladministration will be taken to be serious or systemic if 
it ‘is of such a significant nature that it would undermine public 
confidence in the relevant public authority, or in public administration 
generally’ and has ‘significant implications for the relevant public 
authority or public administration generally (rather than just for the 
individual public officer concerned).’ 
 
In determining whether a matter might be serious or systemic, a person 
would consider: 

 
• the type of conduct; 
• the frequency of the conduct (did it occur once or does it occur 

regularly?); 
• the process by which the conduct occurred (did it require planning 

and were attempts made to conceal the conduct?); 
• the seniority of the person or persons who engaged in the conduct; 
• the resulting harm to any persons, including physical, financial, 

emotional or reputational harm; or 
• the risk and damage to the agency or public administration. 

  
A matter may be considered serious if it: 

 
• involves a senior public officer; 
• involves alleged misconduct or maladministration that has resulted 

in a substantial loss or damage to assets; 
• involves allegations that would, if proved, bring an agency or the 

Crown into disrepute; or 
• is otherwise of particular prominence or importance. 

  
A matter may be considered systemic if it: 

 
• causes widespread disruption to services or programs; 
• affects a number of persons; 
• is spread throughout an agency or authority, or is otherwise 

accepted or condoned; or 
• involves a large sum of public money. 

 
5. How is a complaint or report made to ICAC? 

 
A complaint is a notification to the OPI about public administration by a member 
of the public. 
 
A report is a notification to the OPI by a public officer, public authority or inquiry, 
of conduct that is suspected to be corruption, or serious or systemic misconduct 
or maladministration. Public officers, public authorities and inquiry agencies are 14



Council Minutes 12 December 2017 
 

 

required to report any reasonable suspicion of corruption, misconduct and 
maladministration to the OPI. 
 
The Directions and Guidelines require public officers to report a potential matter 
of corruption, misconduct or maladministration to the OPI by completing 
the online form accessed at: https://icac.sa.gov.au/content/make-online-
complaint-or-report . 
 
Members of the public can make a complaint to the OPI by: 
 
• completing the online form; 
• completing the paper based form; 
• telephoning 8207 1777 (country callers can phone 1300 782 489 for the 

cost of a local call); 
• emailing admin@opi.sa.gov.au; or 
• visiting in person at level 1, 55 Currie Street, Adelaide (via appointment 

only). 
 

5.1 Confidentiality? 
 

Section 56 of the ICAC Act prevents any person from publishing or 
causing to be published that the person has reported another person to 
the Office for Public Integrity (OPI), or that they intend to make a 
complaint or report, or any other information that might identify the person 
being reported. The intention of section 56 is to protect people from 
unnecessary reputational harm. 
 
Section 54 of the ICAC Act also details confidentiality obligations on those 
who become aware of information connected to a matter as a result of the 
administration of this Act. 
 
Confidentiality provisions extend to the identity of those people who have 
made a complaint or report. The publishing of any information that may 
identify a person who has made a complaint or report is prohibited. 
 
Breaches of these confidentiality provisions could be met with harsh 
penalties. 
 

5.2 Offences and penalties? 
 

It is an offence under the ICAC Act to prevent a person from making a 
complaint or report. 
 
It is also an offence to make a false or misleading statement in a 
complaint or report. Those offences are punishable by a maximum penalty 
of $10,000 or imprisonment for two years. 
 
It is also an offence under section 56 of the ICAC Act to publish or cause 
to be published certain types of information that may put confidentiality at 
risk, including information tending to suggest that a person is, has been, 
may be, or may have been the subject of a complaint or report. 

 
 
10.4 Security measures at Civic Centre  
 

Councillor Bills asked the following question on notice: 
 

1. What was the cost of supplying security guards at the council chamber and 
offices since August 2017 to the current time? 
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The cost for the provision of static security guards to date for the above 
period is $9,854.08 plus GST, which has included attendance at 10 meetings 
(comprising Council, DAP and Committee meetings) and patrols at Civic 
Centre for the period 20 September to 1 October inclusively (business and 
after hours attendance).  

 
 
10.5 Revenue from Development and Planning applications and related matters 
 

Councillor Davey asked the following question on notice: 
 

1. What revenues in dollar amounts have been paid to BCC for Development 
and Planning applications/matters for each of the 12 months of 2017, with a 
total for the year? 

 
Please refer to the table below for an outline of revenue.  
 

 
January $28,825.38  

  
 

February $41,459.39  
  

 
March $41,769.26  

  
 

April $40,596.69  
  

 
May $48,712.92  

  
 

June $47,758.31  
  

 
July $31,104.54  

  
 

August $47,954.43  
  

 
September  $51,211.81  

  
 

October $47,579.62  
  

 
November $44,251.50  

  
 

December $17,022.19  : 

 
Total 

$488,246.04  
(Revenue  to 5/12/17) 
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Motions on Notice 
 
Three Weekly Meeting Schedule for Council – Trial Period of Three Months 
(Operational) – Councillor Peter Cornish (11.1) 
 
Formal Motion 
 
C11531 
 
That the meeting be adjourned for a period of 15 minutes and be resumed at 7.30pm to 
enable the police to be called due to a member of the public disrupting the meeting contrary 
to Section 18A of the Summary Offences Act 1953, which is hindering the proceedings of 
the Council meeting.  

Moved Councillor Osterstock, Seconded Councillor Davis     CARRIED 
 
 
Resumption of Meeting 
 
C11532 That the meeting be resumed at 7.30pm. 
 
Moved Councillor Wilkins, Seconded Councilor Cornish     CARRIED 
 
 
Motion 
 
C11533 
 
1. That Council conduct an ordinary meeting every three weeks for a trial period of three 

months, commencing from the first meeting on 30 January 2018 (as previously 
resolved) through to the end of March 2018. 

2. The current and existing meeting schedule of holding meetings on the 2nd and 4th 
Tuesday of each month will recommence in April 2018, unless otherwise amended by 
Council. 

Moved Councillor Cornish, Seconded Councillor Piggott     CARRIED 
 
A Division was called by Councillor Davey. 

 
IN FAVOUR 
Councillor Osterstock 
Councillor Wilkins 
Councillor Davis 
Councillor Piggott 
Councillor Cornish  

AGAINST 
Councillor Lemon 
Councillor Bills 
Councillor Davey 
 

 
The Division resulted in the Motion being        CARRIED 
 
 
Questions without Notice 
 
Nil 
 
 
Motions without Notice 
 
Nil 
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Reports of Officers 
 
Minutes of CEO Recruitment, Performance, Appraisal and Remuneration Review 
Committee (Operational) 
 
Motion 
 
C11534 
 
That the Minutes of the CEO Recruitment, Performance, Appraisal and Remuneration 
Review Committee of 27 November 2017 be received by Council. 

Moved Councillor Osterstock, Seconded Councillor Lemon    CARRIED 
 
 
Governance Policies – Reviews (Strategic) (14.4) 
 
Motion 
 
C11535 
 
1. That the Report be received. 

2. That the revised Employee, Staff and Associates Gifts and Benefits Policy as detailed 
in Attachment B to the report be adopted. 

3. That the revised Ward Forums Policy as detailed in Attachment D to the report be 
adopted. 

4. That the revised Elected Member Training and Development Policy as detailed in 
Attachment F to the report be adopted. 

5. That the revised Council Working Party Policy as detailed in Attachment H to the 
report be adopted. 

Moved Councillor Osterstock, Seconded Councillor Davey     CARRIED 
 
 
Annual Review of Delegations (Operational) (14.5) 
 
Motion 
 
C11536 

 
1. That the Report be received. 

2. That having conducted its annual review of the Council’s Delegations Record in 
accordance with Section 44(6) of the Local Government Act 1999, the Council: 

Revocations 

2.1 Revokes its previous delegations to the person occupying the position of Chief 
Executive Officer of those powers and functions under the following:  

2.1.1 Instrument of General Approval and Delegation to Council - Use of 
Traffic Control Devices, Road Closure and Granting of Exemptions 
for Events from the Minister for Transport and Infrastructure dated 
22 August 2013 under the Road Traffic Act 1961 (the “Minister’s 
Instrument”) 

2.1.2 Burial and Cremation Act 2013 
18
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2.1.3 Burial and Cremation Regulations 2014 
2.1.4 Community Titles Act 1996 
2.1.5 Development Act 1993 
2.1.6 Development (Development Plans) Amendment Act 2006  
2.1.7 Development Regulations 2008 
2.1.8 Dog and Cat Management Act 1995 
2.1.9 Electronic Conveyancing National Law (South Australia) Act 2013 
2.1.10 Environment Protection Act 1993 
2.1.11 Expiation of Offences Act 1996 
2.1.12 Fences Act 1975  
2.1.13 Fire and Emergency Services Act 2005 
2.1.14 Fire and Emergency Services Regulations 2005 
2.1.15 Freedom of Information Act 1991 
2.1.16 Freedom of Information (Fees and Charges) Regulations 2003  
2.1.17 Graffiti Control Act 2001 
2.1.18 Land and Business (Sale and Conveyancing) Act 1994 
2.1.19 Liquor Licensing Act 1997 
2.1.20 Local Government Act 1999 
2.1.21 Local Nuisance and Litter Control Act 2016 
2.1.22 Local Nuisance and Litter Control Regulations 2017 
2.1.23 Natural Resources Management Act 2004  
2.1.24 Natural Resources Management (General) Regulations 2005 
2.1.25 Natural Resources Management (Transitional Provisions Levies) 

Regulations 2004 
2.1.26 Planning, Development and Infrastructure Act 2016 
2.1.27 Real Property Act 1886 
2.1.28 Road Traffic (Miscellaneous) Regulations 2014 
2.1.29 Road Traffic (Road Rules- Ancillary and Miscellaneous Provisions) 

Regulations 2014 
2.1.30 Roads (Opening and Closing) Act 1991 
2.1.31 Strata Titles Act 1988 
2.1.32 Unclaimed Goods Act 1987 
2.1.33 Work Health and Safety Act 2012 

2.2 Revokes its previous delegations to the persons occupying the position of Fire 
Prevention Officer of those powers and functions under the following:  

2.2.1 Fire and Emergency Services Act 2005 

Revokes its previous delegations to the Council Assessment Panel of those 
powers and functions under the following:  

2.2.2 Development Act 1993 

2.2.3 Development Regulations 2008  

2.3 Revokes its previous authorisations to Council Officers under clauses A, B, C, 
D, E and F of the Minister’s Instrument. 

Delegations made under the Local Government Act 1999: 

2.4 In exercise of the power contained in Section 44 of the Local Government Act 
1999 delegates on 12 December 2017 the powers and functions under the 
following Acts and subordinate legislation and specified in the proposed 
Instruments of Delegation contained in Appendices 1 – 28 (each of which is 
individually identified as indicated below) to the person occupying the position 
of Chief Executive Officer subject to the conditions and or limitations specified 
herein or in each such proposed Instrument of Delegation: 
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2.4.1 Burial and Cremation Act 2013 and Burial and Cremation 
Regulations 2014 (Appendix 1) 

2.4.2 By-Law No 1 – Permits and Penalties (Appendix 2) 
2.4.3 By-Law No 2 – Moveable Signs (Appendix 3) 
2.4.4 By-Law No 3 – Local Government Land (Appendix 4) 
2.4.5 By-Law No 4 – Roads (Appendix 5) 
2.4.6 By-Law No 5 – Dogs (Appendix 6) 
2.4.7 Community Titles Act 1996 (Appendix 7) 
2.4.8 Dog and Cat Management Act 1995 (Appendix 8) 
2.4.9 Electronic Conveyancing National Law (South Australia) Act 2013 

(Appendix 9) 
2.4.10 Environment Protection Act 1993 (Appendix 10) 
2.4.11 Expiation of Offences Act 1996 (Appendix 11) 
2.4.12 Fences Act 1975  (Appendix 12) 
2.4.13 Fire and Emergency Services Act 2005 and Fire and Emergency 

Services Regulations 2005 (Appendix 13) 
2.4.14 Freedom of Information Act 1991and Freedom of Information 

(Fees and Charges) Regulations 2003  (Appendix 14) 
2.4.15 Graffiti Control Act 2001 (Appendix 15) 
2.4.16 Heavy Vehicle National Law (South Australia) Act 2013 (Appendix 

16) 
2.4.17 Land and Business (Sale and Conveyancing) Act 1994 (Appendix 

17) 
2.4.18 Liquor Licensing Act 1997 (Appendix 18) 
2.4.19 Local Government Act 1999 (Appendix 19) 
2.4.20 Local Nuisance and Litter Control Act 2016 and Local Nuisance 

and Litter Control Regulations 2017 (Appendix 20) 
2.4.21 Natural Resources Management Act 2004, Natural Resources 

Management (General) Regulations 2005 and Natural Resources 
Management (Transitional Provisions Levies) Regulations 2004 
(Appendix 21) 

2.4.22 Planning, Development and Infrastructure Act 2016 (Appendix 22) 
2.4.23 Real Property Act 1886 (Appendix 23) 
2.4.24 Road Traffic Act 1961, Road Traffic (Miscellaneous) Regulations 

2014 and Road Traffic (Road Rules- Ancillary and Miscellaneous 
Provisions) Regulations 2014 (Appendix 24) 

2.4.25 Roads (Opening and Closing) Act 1991 (Appendix 25) 
2.4.26 Strata Titles Act 1988 (Appendix 26) 
2.4.27 Unclaimed Goods Act 1987 (Appendix 27) 
2.4.28 Work Health and Safety Act 2012 (Appendix 28) 

2.5 Declares that the person occupying the position of Chief Executive Officer be 
authorised (and may further authorise other Council officers) to: 

2.5.1 grant or refuse permissions pursuant to Paragraph 3.1 of By-Law No 
1 – Permits and Penalties;  

2.5.2 attach such conditions to a grant of permission as they think fit, and 
may vary or revoke such conditions or impose new conditions by 
notice in writing to the permit holder pursuant to Paragraph 3.3 of By-
Law No 1 – Permits and Penalties; and 

2.5.3 may revoke such a grant of permission at any time by notice in writing 
to the permit holder pursuant to Paragraph 3.5 of By-Law No 1 – 
Permits and Penalties; 

under the following By-Laws: 

2.5.4 By-Law No 1 – Permits and Penalties 
2.5.5 By-Law No 2 – Moveable Signs 20
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2.5.6 By-Law No 3 – Local Government Land 
2.5.7 By-Law No 4 – Roads 
2.5.8 By-Law No 5 – Dogs 

2.6 In exercise of the power contained in Section 44 of the Local Government Act 
1999 delegates on 12 December 2017 to the person occupying the position of 
Chief Executive Officer the power to waive compliance by an encumbrancer 
with any provision contained in an encumbrance in force under the Real 
Property Act 1886 in which the Council is the encumbrancee, or assign or 
successor of the encumbrancee as indicated in the proposed instrument of 
delegation contained in Appendix 29. 

2.7 In exercise of the power contained in Section 44 of the Local Government Act 
1999 delegates on 12 December 2017 to the person occupying the position of 
Chief Executive Officer the power to waive compliance by another party to a 
land management agreement with any provision contained in a land 
management agreement in force under the Development Act 1993 or the 
Planning, Development and Infrastructure Act 2016 in which the Council is a 
party as indicated in the proposed instrument of delegation contained in 
Appendix 30. 

2.8 Declares that such powers and functions may be sub-delegated by the person 
occupying the position of Chief Executive Officer in accordance with Sections 
44 and 101 of the Local Government Act 1999 as the Chief Executive Officer 
sees fit, unless otherwise indicated  in the conditions and limitations contained 
in the proposed Instruments of Delegation. 

Delegations made under the Development Act 1993: 

2.9 In exercise of the powers contained in Section 20 and 34(23) of the 
Development Act 1993 delegates on 12 December 2017 to the Council 
Assessment Panel the powers and functions under the Development Act 1993 
and Development Regulations 2008 contained in the proposed Instrument of 
Delegation (Appendix 31), subject to the conditions or limitations specified in 
the proposed Instrument of Delegation. 

2.10 In exercise of the power contained in Section 20 and 34(23) of the 
Development Act 1993 delegates on 12 December 2017 to the person 
occupying the position of Chief Executive Officer the powers and functions 
under the Development Act 1993, Development (Development Plans) 
Amendment Act 2006 and the Development Regulations 2008 contained in 
the proposed Instrument of Delegation (Appendix 32), subject to the 
conditions or limitations specified in the proposed Instrument of Delegation. 

2.11 Such powers and functions may be further delegated by the person occupying 
the position of Chief Executive Officer in accordance with Section 20 of the 
Development Act 1993 as the Chief Executive Officer sees fit, unless 
otherwise indicated  in the conditions and limitations contained in the 
proposed Instruments of Delegation. 

2.12 In exercise of the powers contained in Section 44 of the Local Government Act 
1999 the powers and functions under Section 36(1) of the Local Government 
Act 1999 to conduct (including but not limited to negotiating and settling) 
proceedings commenced under Section 86 of the Development Act 1993 to 
which the Council is a respondent, and anything necessary, expedient or 
incidental to performing or discharging such powers and functions, and may 
include consulting with the Council Assessment Panel where the Council 
Assessment Panel made the original decision, are hereby delegated on 12 
December 2017 to the person occupying the office of Chief Executive Officer 
of the Council subject to the conditions specified herein and such powers and 21
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functions may be further delegated by the Chief Executive Officer as the Chief 
Executive Officer sees fit. 

Delegations made to Fire Prevention Officers: 

2.13 In exercise of the power contained in Section 93(1) of the Fire and Emergency 
Services Act 2005 delegates on 12 December 2017 to persons occupying the 
position of Fire Prevention Officer the powers and functions under the Fire and 
Emergency Services Act 2005 and specified in the proposed Instrument of 
Delegation contained in Appendix 33, subject to the conditions and or 
limitations specified in the proposed Instrument of Delegation. 

Authorisations and Sub-Delegation under the Road Traffic Act 1961: 

2.14 In accordance with the Instrument of General Approval and Delegation to 
Council - Use of Traffic Control Devices, Road Closure and Granting of 
Exemptions for Events from the Minister for Transport and Infrastructure dated 
22 August 2013 (the Minister’s Instrument) the Council authorises the 
following Officers to exercise, for, and on behalf of the Council, the power 
conferred on the Council pursuant to the following clauses of the Minister’s 
Instrument in relation to the Road Traffic Act 1961 as identified in the 
proposed instrument of authorisation annexed to this Report marked Appendix 
34:  

Clause A.1 – Traffic Control Devices 
 
Chief Executive Officer 
General Manager, Corporate and Development 
General Manager, Urban and Community 
Group Manager Assets and Infrastructure 
Group Manager City, Development and Safety 
Group Manager Operations and Environment 
Manager Operation Services 
Principal Traffic Engineer  
Technical Officer 
Transport and Traffic Technical Officer 
Coordinator Civil Services 
Coordinator Open Spaces 
 
Clause A.7 – Traffic Impact Statement 
 
Group Manager Assets and Infrastructure 
Principal Traffic Engineer  
Technical Officer 
Transport and Traffic Technical Officer 
 
Clause B.1 – Speed Limits at Works on Roads 
 
Chief Executive Officer 
General Manager, Corporate and Development 
General Manager, Urban and Community  
Group Manager Assets and Infrastructure 
Group Manager City, Development and Safety 
Group Manager Operations and Environment 
Manager Operation Services 
Principal Traffic Engineer  
Technical Officer 
Transport and Traffic Technical Officer 
Coordinator Civil Services 
Coordinator Open Spaces 22
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Clause C.1 – Traffic Control Devices – Signs at Works on Roads 
 
Chief Executive Officer 
General Manager, Corporate and Development 
General Manager, Urban and Community  
Group Manager Assets and Infrastructure 
Group Manager City, Development and Safety 
Group Manager Operations and Environment 
Manager Operation Services 
Principal Traffic Engineer  
Technical Officer 
Transport and Traffic Technical Officer  
Coordinator Civil Services 
Coordinator Open Spaces 
 
Clause D.1 – Temporary Parking Controls 

 
Chief Executive Officer 
General Manager, Corporate and Development 
General Manager, Urban and Community  
Group Manager Assets and Infrastructure 
Group Manager City, Development and Safety 
Group Manager Operations and Environment 
Manager Operation Services 
Principal Traffic Engineer  
Technical Officer 
Transport and Traffic Technical Officer 
Coordinator Civil Services 
Coordinator Open Spaces 
 
Clause F.1 – Grant Approval to another Road Authority; 
 
Chief Executive Officer 
General Manager, Corporate and Development 
General Manager, Urban and Community  
Group Manager Assets and Infrastructure 
Group Manager City, Development and Safety 
Group Manager Operations and Environment 
Manager Operation Services 
Principal Traffic Engineer  
Technical Officer 
Transport and Traffic Technical Officer 
Coordinator Civil Services 
Coordinator Open Spaces 
 
subject to – 

(i) the conditions contained in the Minister’s Instrument; and 

(ii) any conditions contained in this Resolution or in such instrument; and 

(iii) the creation of a separate instrument in writing reflecting such 
authorisations under the Minister’s Instrument and this Resolution.  

2.15 In accordance with Clause A.7 of the Minister’s Instrument, the Council is of 
the opinion that the following persons are experienced traffic engineering 
practitioners for the purposes of preparing a Traffic Impact Statement as 
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required by Clause A.7 of the Minister’s Instrument as depicted in Appendix 
34: 

Group Manager Assets and Infrastructure – Michelle Kennedy 

Principal Traffic Engineer – David Hayes 

Technical Officer – Shaun Smith 

Transport and Traffic Technical Officer – Colin Plunkett 

2.16 In accordance with Clause E.2 of the Minister’s Instrument, the Council is of 
the opinion that the following persons have an appropriate level of knowledge 
and expertise in the preparation of Traffic Management Plans as depicted in 
Appendix 34: 

Group Manager Assets and Infrastructure – Michelle Kennedy 

Principal Traffic Engineer – David Hayes 

Technical Officer – Shaun Smith 

Transport and Traffic Technical Officer – Colin Plunkett 

2.17 In exercise of the power contained in, and in accordance with, Clause G.1 of 
the Instrument of General Approval and Delegation to Council - Use of Traffic 
Control Devices, Road Closure and Granting of Exemptions for Events from 
the Minister for Transport and Infrastructure dated 22 August 2013 (the 
Minister’s Instrument), the power contained in Section 33(1) of the Road 
Traffic Act 1961 and delegated to the Council pursuant to Clause G of the 
Minister’s Instrument is hereby sub-delegated to the person occupying the 
office of Chief Executive Officer of the Council as identified in the proposed 
instrument of sub-delegation annexed to this Report entitled Subdelegation to 
the Chief Executive Officer under the Road Traffic Act 1961 dated 12 
December 2017 and marked Appendix 34 subject to: 

 (i) the conditions contained in the Minister’s Notice; and  

 (ii) any conditions contained in this Resolution or in such instrument; and  

 (iii) the creation of a separate instrument in writing reflecting such sub-
delegation under the Minister’s Notice and this Resolution. 

2.18 Declares that having conducted its annual review of the Council’s Delegations 
to the Eastern Health Authority (EHA) in accordance with Section 44(6) of the 
Local Government Act 1999 and having remade those delegations on 9 
August 2016 (C10774) as shown in Appendix 35 and based upon 
correspondence from the EHA dated 10 June 2016, the current delegations 
provided to the EHA: 

2.18.1 are consistent with the legislation currently in force;  

2.18.2 are sufficient to enable the EHA to effectively discharge its powers 
and functions; and  

2.18.3 no change to the delegated authority provided by Council to the 
EHA is required at this time.   

Moved Councillor Cornish, Seconded Councillor Osterstock    CARRIED 
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Development Policies – Review (Strategic) (14.6) 
 
Motion 
 
C11537 
 
1. That the Report be received. 

2. That Council adopt the following revised Policies: 

2.1 Enforcement Policy; 

2.2 Order Making Policy; 

2.3 Access to Development Documentation Policy; 

2.4 Development Delegations Policy; and 

2.5 Regulated and Significant Tree Assistance Policy. 

Moved Councillor Lemon, Seconded Councillor Piggott     CARRIED 
 
 
Smoking on Local Government Land (Operational) (14.7) 
 
Motion 
 
C11538 
 
1. That the Report be received. 

2. That pursuant to Subparagraph 2.31.2 of By-Law 3 – Local Government Land, the 
following areas be declared by this resolution as being local government land or part 
thereof on which no person shall smoke tobacco or any other substance without 
permission: 

2.1 In the Tusmore Park Wading Pool; 

2.2 Within 10 metres of the outer edge of the Tusmore Park Wading Pool; 

2.3 In all areas of the George Bolton Swimming Centre bounded by associated 
buildings and perimeter fencing; and 

2.4 Within 10 metres of the George Bolton Swimming Centre perimeter fence and 
the outer edges of associated buildings and the outer edge of the external 
dining area associated with the George Bolton Swimming Centre Kiosk/Café. 

Moved Councillor Lemon, Seconded Councillor Piggott     CARRIED 
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Kensington Gardens Reserve Draft Master Plan (Strategic) (14.8) 
 
Motion 
 
C11539 
 
1. That the Report be received. 

2. That Council endorse the Kensington Gardens Reserve Master Plan. 

3. That Council approves the development of a detailed design for the south-east corner 
of Kensington Gardens Reserve that: 

1. incorporates a wetland solution to the pollution, public safety and amenity 
issues associated with Beckes Lake; 

2. allows the East Torrens Kensington Gardens Hard Court Tennis Club to 
remain in the south-east corner of Kensington Gardens Reserve and have 
access to eight tennis courts; and 

3. provides opportunities for nature play and enhanced public amenity. 

4. That the detailed design for the south-east corner of Kensington Gardens Reserve be 
developed in consultation with the East Torrens Kensington Gardens Hard Court 
Tennis Club and the Kensington Gardens Preschool. 

5. That other elements of the Master Plan be progressed in accordance with annual 
Capital programs and the Annual Business planning process. 

6. That a Kensington Gardens Reserve Master Plan Program (with prioritised elements 
of the Master Plan identified), be developed to inform future budgets and Council’s 
Long Term Financial Plan. 

7. That the Chief Executive Officer advise the Kensington Gardens Reserve Sporting 
Clubs that the City of Burnside is willing to negotiate longer term leases subject to the 
meeting the requirements of sections 50 and 202 of the Local Government Act 1999. 

8. That the power upgrade requirements for the Reserve be investigated and 
progressed, in consultation with the Reserve Users and Council’s operational teams.   

9. That stakeholders be kept informed of the progress of the Masterplan as and when it 
relates to them. 

10. That the South Terrace Car Park be formalised but not expanded unless deemed 
necessary. 

Moved Councillor Davis, Seconded Councillor Piggott     CARRIED 
 
A Division was called by Councillor Bills. 

 
IN FAVOUR 
Councillor Osterstock 
Councillor Lemon 
Councillor Davis 
Councillor Piggott 
Councillor Davey 
Councillor Cornish  

AGAINST 
Councillor Bills 
Councillor Wilkins 
 

 
The Division resulted in the Motion being        CARRIED 
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Chief Executive Officer Report – November 2017 (Operational) (14.1) 
 
Motion 
 
C11540 
 
That the Report be received. 

Moved Councillor Davey, Seconded Councillor Lemon     CARRIED 
 
 
CEO Recruitment, Performance Appraisal And Remuneration Review Committee – 
Appointment Of Elected Members (Operational) (14.3) 
 
Motion 
 
C11541 
 
The Mayor invited nomination from Elected Members for the Committee in order to 
determine if a secret ballot process was required.  
 
Cr Lemon self-nominated. 

Cr Davey self-nominated. 

Cr Piggott self-nominated. 

Cr Cornish self-nominated. 

A secret ballot process was subsequently conducted to determine the three Elected 
Members to be appointed to the CEO Recruitment, Performance Appraisal and 
Remuneration Review Committee. 

Councillors Lemon, Piggott and Cornish were nominated. 

1. That the Report be received. 

2. That Council undertakes a secret ballot process, if required, as identified in 
Attachment B of this Report, to determine the three Elected Members to be appointed 
to the CEO Recruitment, Performance Appraisal and Remuneration Review 
Committee. 

3. That the following, along with the Mayor, be appointed to the CEO Recruitment, 
Performance Appraisal and Remuneration Review Committee commencing on 1 
January 2018 and concluding at the end of the term of Council in November 2018: 

(1) Cr Lemon 

(2) Cr Cornish 

(3) Cr Piggott 

Moved Councillor Wilkins, Seconded Councillor Davey     CARRIED 
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6 Conyngham Street, Glenside (Council Depot) –Proposed Master Plan (Strategic) 
(14.9) 
 
Motion 
 
C11542 
 
1. That the Report be received. 

2. That Option 1 is Council’s preferred option for the purposes of proceeding to detailed 
design for the redevelopment of the Conyngham Street Depot site. 

3. That the detailed design incorporate environmentally sustainable design principles in 
relation to water and energy usage, provide an analysis of the number of required 
parking spaces and respond to local traffic planning implications. 

4. That a Report be presented to Council on the detailed design and a revised business 
case by June 2018. 

Moved Councillor Lemon, Seconded Councillor Wilkins  CARRIED UNANIMOUSLY 
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Subsidiaries, Regional Subsidiaries and other Organisations/Entities 
 

Eastern Waste Management Authority 
 
Nil 
 
 
Eastern Health Authority 
 
Eastern Health Authority Board of Management Agenda and Papers – 22 November 2017 
(15.2.1)  
 
 
Highbury Landfill Authority 
 
Nil 
 
 
ERA Water 

 
ERA Water Update for Constituent Councils – Correspondence from the Independent Chair 
(15.4.1) 
 
 
Eastern Region Alliance 
 
Nil 
 
 
Council Correspondence 
 
Correspondence from the Local Government Association (LGA) of South Australia re the 
LGA’s Conduct and Morale Program (16.1) 
 
 
Other Business 
 
The Mayor expressed his sincere thanks to Mr Mario Catalano, Manager Operations 
Services, City of Burnside, for his significant contribution and dedication to Council and 
confirmed to Members that Mr Catalano will be retiring at the end of December 2017. 
 
Motion 
 
C11543 
 
That Council congratulate Mario Catalano, Manager Operations Services, City of Burnside, 
on his retirement and thank him for his service to the City of Burnside and for his 43 years’ 
service to the State of South Australia, through his service both in State and Local 
Government, and that Council wishes Mario and his family all the best for the future.  
 
Moved Councillor Osterstock, Seconded Councillor Davey  CARRIED UNANIMOUSLY 
 
 
  

29



Council Minutes 12 December 2017 
 

 

Confidential Items  

Lane West of Matilda Street, Eastwood – Encroachments (Operational) (18.1) 
 
C11544 
 
Pursuant to section 90(2) of the Local Government Act 1999, the Council orders that all 
members of the public, except the Elected Members of the City of Burnside; the Chief 
Executive Officer; the General Manager Corporate and Development; the General Manager 
Urban and Community; the Group Manager Assets and Infrastructure; the Coordinator 
Property and Buildings; the Executive Officer and the Group Manager People and 
Innovation, be excluded from attendance at the meeting for Agenda Item 18.1 “Lane West 
of Matilda Street, Eastwood - Encroachments (Operational)”. 
 
The Council is satisfied that, pursuant to section 90(3)(h) of the Act, the information to be 
received, discussed or considered in relation to this Agenda Item contains legal advice on 
the matter of removal of the encroachment. 
 
Further, the Council is satisfied that, pursuant to section 90(3) (i) of the Act, the information 
to be received, discussed or considered in relation to this Agenda Item is information 
relating to litigation that the Council believes on reasonable grounds will take place 
involving the Council as this has been expressed by stakeholders should Council either 
seek to remove, or not take action to remove, the encroachment. 
 
The Council is satisfied that the principle that the meeting be conducted in a place open to 
the public has been outweighed in the circumstances because Council needs to be able to 
maintain privilege in its legal advice and the information contained herein could be used by 
parties in threatened litigation and has been provided to Council on a without prejudice 
basis. 

Moved Councillor Osterstock, Seconded Councillor Davis     CARRIED 
 
Councillor Davis left the Chamber at 8.52pm and resumed his seat at 8.53pm.  
 
Cr Osterstock left the Chamber at 9.10pm. 
 
Motion 
 
C11545 
 
1. That the Report be received. 

2. That, in exercise of its power under Section 5 of the Roads (Opening and Closing) Act 
1991, Council commence a Road Process to close the portion of road known as the 
Lane west of Matilda Street, Eastwood that is delineated in Attachment A to this 
Report and, that the Chief Executive Officer is authorised to take all steps and 
exercise any powers necessary and incidental to carrying this decision into effect. 

3. That a further Report be presented to Council detailing the outcome of the Road 
Process (as detailed in Recommendation Item 2) with a recommendation in relation to 
proposed next steps. 

Moved Councillor Wilkins, Seconded Councillor Lemon  CARRIED UNANIMOUSLY 
 
Confidentiality Recommendation 
 
C11546 
 
1. That, having considered the matter in confidence, pursuant to section 91(7) and (9) of 

the Local Government Act 1999, the Council orders that: 30
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1.1 the report, attachments and audio recording relating to this Agenda item remain 
confidential on the basis that the disclosure of this information would involve the 
disclosure of legal advice pursuant to section 90(3)(h) and information relating 
to litigation that the Council believes on reasonable grounds will take place 
involving the Council pursuant to section 90(3)(i) of the Local Government Act 
1999; and 

1.2 the report, attachments and audio recording relating to this item will not be 
available for public inspection for the period of five years at which time this 
order will be reviewed by the Council; and 

1.3 this confidentiality order will be reviewed by the Council at least once in every 
12 month period. 

2. That for the item named in clause 1 and associated sub clauses, unless: 

2.1 the period in respect of any order made under Section 91(7) of the Local 
Government Act 1999 lapses; or 

2.2 Council resolves to revoke an order made under Section 91(7) of the Local 
Government Act 1999;  

any discussions of Council on the matter and any recording of those discussions are 
also confidential. 

Moved Councillor Cornish, Seconded Councillor Wilkins     CARRIED 
 
 
Department of Planning Transport and Infrastructure – Partial Civic Centre Land 
Acquisition (Operational) (18.2) 
 
Councillor Cornish declared a material conflict of interest in accordance with Section 73(3) 
of the Local Government Act 1999 because he is an employee of the Department of 
Planning Transport and Infrastructure and left the Chamber at 9.12pm.  
 
Councillor Osterstock returned to the Chamber and resumed his seat at 9.12pm.  
 
C11547 
 
Pursuant to section 90(2) of the Local Government Act 1999, the Council orders that all 
members of the public, except the Elected Members of the City of Burnside; the Chief 
Executive Officer; the General Manager Corporate and Development; the General Manager 
Urban and Community; the Group Manager Assets and Infrastructure; the Coordinator 
Property and Buildings; the Executive Officer and the Group Manager People and 
Innovation, be excluded from attendance at the meeting for Agenda Item 18.2 “Department 
of Planning Transport and Infrastructure – Partial Civic Centre Land Acquisition 
(Operational)”.  
 
The Council is satisfied that pursuant to section 90(3)(i) of the Local Government Act 1999, 
the information to be received, discussed or considered in relation to this Agenda Item is 
information relating to litigation involving the Council that the Council believes on 
reasonable grounds will take place involving the Council and DPTI (Commissioner of 
Highways) in the Supreme Court on the assessment of compensation if an agreement is 
not reached.  
 
The Council is also satisfied that pursuant to section 90(3)(b) of the Local Government Act 
1999, the information to be discussed includes strategy, legal advice and assessment of 
compensation the information the disclosure of which could reasonable confer a 
commercial advantage on DPI with whom the Council is in ongoing negotiations for 
compensation for DPTI’s proposed compulsory acquisition of Council land. Disclosure 31
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would prejudice the commercial position of the Council as this information is only known to 
the Council and would frustrate Council's bargaining position and its ability to achieve 
appropriate value and beneficial returns for the loss of Council land by compulsory 
acquisition. 
 
Further the principle that the meeting be conducted in a place open to the public has been 
outweighed in the circumstances because disclosure of this information may compromise 
the Council’s position in the ensuing litigation.  

Moved Councillor Piggott, Seconded Councillor Wilkins     CARRIED 
 
Motion 
 
C11548 
 
1. Confidential Resolution 

2. Confidential Resolution 

2.1 Confidential Resolution 

2.2 Confidential Resolution 

Moved Councillor Piggott, Seconded Councillor Davey     CARRIED 

Confidentiality Recommendation 
 
C11549 
 
1. That, having considered the matter in confidence, pursuant to section 91(7) and (9) of 

the Local Government Act 1999, the Council orders that: 

1.1 the report, attachment, minutes and audio recording relating to this agenda item 
remain confidential on the basis that the disclosure of this information: 

1.1.1 would confer a commercial advantage on DPTI with whom the Council is 
in ongoing negotiations for compensation for DPTI’ s compulsory 
acquisition of Council land; pursuant to section 90(3)(b) of the Act; 

1.1.2 would involve the unreasonable disclosure of information concerning 
litigation that the Council believes on reasonable grounds will take place 
involving the Council, pursuant to section 90(3)(i) of the Act; and 

1.2 the report, attachment, minutes and audio recording will not be available for 
public inspection for the period of five years at which time this order will be 
reviewed by the Council, and 

1.3 this confidentiality order will be reviewed by the Council at least once in every 
12 months. 

2. That for the item named in clause 1 and associated sub clauses, unless: 

2.1 the period in respect of any order made under Section 91(7) of the Local 
Government Act 1999 lapses; or 

2.2 Council resolves to revoke/CEO revokes an order made under Section 91(7) of 
the Local Government Act 1999;  

any discussions of Council on the matter and any recording of those discussions are 
also confidential. 
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Moved Councillor Davey, Seconded Councillor Wilkins     CARRIED 
 
Councilor Osterstock left the Chamber at 9.19pm and did not return.  
 
Councillor Cornish returned to the Chamber and resumed his seat at 9.19pm.  
 
Mayor Parkin disclosed a material conflict of interest as set out within section 73 of the 
Local Government Act 1999 due to matters relating to Councillor Bagster.  
 
Councillor Davis disclosed a material conflict of interest as set out within section 73 of the 
Local Government Act 1999 due to matters relating to Councillor Bagster.  
 
The Mayor and Councillor Davis left the Chamber at 9.19pm and did not return.  
 
Local Government Association Mutual Liability Scheme Referral (Operational) (18.3) 
 
The Chief Executive Officer advised the Council that there would be no quorum to consider 
this item and therefore the item was deferred until the next meeting of Council.  
 
 
Closure 
 
The meeting concluded at 9.21pm.  
 
 
Minutes confirmed this  day of     2017 

 
 
 
 
 

Mayor / Presiding Member  
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